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Professional Discipline & Regulatory Team 
Bulletin - Autumn 2020 

In this edition of the Professional Discipline & Regulatory Team quarterly bulletin, Tim Grey 
considers the recent decision of GMC v Haris [2020] EWHC 2518 (Admin) (pp.2 - 4) and 
Rebecca Vanstone reflects on the need for Tribunals to receive training when dealing with 
allegations of sexual conduct. (pp.5 – 7) We also include a brief summary of recent cases.

Case law update
R (W80) v IOPC & Ors [2020] 
EWCA Civ 1301

Statutory language prevails - In determining the professional
standards to which an officer was subject, the statutory language
prevails. It was not necessary to determine whether the standard
as articulated in the Police (Conduct) Regulations 2012 in relation
to the use of force was intended to mirror the criminal or civil law
as to self-defence. The clear requirements of the regulation that
force is used only to the extent that it is ”necessary, proportionate,
and reasonable in all the circumstances” was the standard against
which the conduct was to be judged.

Kefala v GMC [2020] EWHC 
2480 (Admin)

Giving reasons in dishonesty cases - The extent of the duty to give
reasons in respect of a finding of dishonesty is qualified by the fact a
finding of dishonesty “by reference to the standards of ordinary
decent people is ultimately a matter of judgment and not readily
capable of further articulation”. The reasons required are principally
those concerned with the facts underlying the assessment of whether
conduct was dishonest. The judge queried obiter the purpose of the
disciplinary proceedings with reference to the GMC’s statutory
objective where the doctor had not been dishonest with the GMC,
did not intend to practise, and had not been adjudged to have
breached relevant standards by the body to which she had failed to
disclose a conviction.

Simawi v GMC [2020] EWHC 
2168 (Admin)

Directing a review - A decision to direct a review before the expiry of
a suspension order was not an appealable decision.

R (Dutta) v GMC [2020] 
EWHC 1974 (Admin)

Reasonable opportunity before an adverse finding - The court
quashed a number of factual findings. The tribunal had found a version
of facts not advanced by either party. The court held that it was not fair
to find against a party on a factual point of substance without giving
that party a reasonable opportunity to address the point beforehand.
Further, the court held it was an error of principle for a tribunal to
consider whether they believed the evidence of a witness before
testing it against contemporaneous, unchallenged documentary
records.

First, the Tribunal approached the resolution of the central factual
dispute by starting with an assessment of the credibility of a witness's
uncorroborated evidence about events ten years earlier, only then
going on to consider the significance of unchallenged contemporary
documents. Secondly, the Tribunal's assessment of the witness's
credibility was based largely if not exclusively on her demeanour when
giving evidence. Thirdly, the way the Tribunal tested the witness
evidence against the documents involved a mistaken approach to the
burden of proof and the standard of proof.
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GMC v Haris [2020] EWHC 2518 
(Admin): A New Test for Sexual 
Misconduct?

In this article, Tim Grey considers the decision in GMC v Haris, and 
how it may impact on a Tribunal’s assessment of current impairment

Tim Grey
timgrey@23es.com

The case of GMC v Haris [2020] EWHC 2518 involved an out of hours GP who had allegedly touched
two female patients in a sexually motivated manner (as defined in Basson v GMC [2018] EWHC 505
(Admin)).

The case was out of the ordinary in that both patients knew nothing about one another, but both
complaints bore striking similarities. In the case of the first patient, she had been undergoing a routine
abdominal examination. Although an adult she was accompanied by her mother, who acted as her
chaperone. During the examination, when her mother was engaged in sending messages on her phone,
the doctor was alleged to have swiftly removed her underwear touched her in the pubic region and
stared at her in that state for some moments. He said nothing. When he had concluded this
unnecessary element of the examination, he said nothing. At no point did he acknowledge the act,
whether verbally or in the written record. In the proceedings before the MPTS he denied such conduct
had ever occurred.

On its own, Patient A’s complaint would have been an example of the most frustrating kind of case for
a regulator or any prosecuting authority; a case that absolutely had to be taken to a hearing, with
compelling and consistent evidence from a complainant who was both measured and reasonable in all
she said and did, but in the knowledge that Tribunals, whether regulatory or criminal, struggle with the
perceived ‘inherent unlikelihood’ (as per Re B [2008] UKHL 35) of a sexual act being perpetrated against
a patient by a member of the medical profession. It seems the corollary goes something like this: why
would an intelligent, skilled and highly trained professional risk throwing it all away for something so
foolish? Conversely could a female patient, unused to ‘medical matters' perhaps pre-occupied with
their own health and well-being, mistake a thorough examination for something more sinister? The
answer invariably is, the patient, through no fault of their own, has got it wrong.

That analysis in this case fell down in light of the complaint made by Patient B. Her complaint was
strikingly similar to that of Patient A, but with, if anything, additional touching, this time in the
presence of her husband as chaperone. In particular both involved a disturbing pattern of staring at the
pubic area for an unnaturally long time, without any comment. In the case of Patient B as with Patient
A there had been no legitimate medical reason for such an examination.

In due course, after the doctor had denied any touching of the pubic region had occurred, and had
advanced the unedifying defence that had he the wished to look at the female form he had every
opportunity as a GP to do so legitimately, the Tribunal accepted the evidence of both Patients.

However, having heard from a psychiatrist called by the defence and the doctor’s own account that he
had no interest in sexual matters at all, the Tribunal considered that the doctor had not touched the
two patients in a sexually motivated manner. It is a difficult decision to reconcile and was one the
Tribunal found itself unable to reconcile in any sensible manner. Ultimately it imposed a sanction of
conditions. It was unsurprising that the GMC appealed the case and equally unsurprising that in
September 2020 the appeal was allowed by Foster J.
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In allowing the appeal she noted that the GMC had charged “sexually motivated touching,” rather than
simply “sexual touching.” This, Foster J considered, was an unnecessarily complicated formulation of a
test for the act of touching. She sought to align the regulatory sphere with the criminal law and
specifically the definition of ‘sexual’ in s.3 of the Sexual Offences Act 2003. In so doing Foster J
implicitly rejected the approach adopted in Basson v GMC [2018] EWHC 505 (Admin).

It was the Court’s judgment that had the GMC alleged sexual touching rather than sexually motivated
touching all would have been well, the Tribunal would not have fallen into the trap it did and would not
have had to wrestle with the question of impairment and sanction on the basis of touching that was
inappropriate but without any discernible motivation.

As a matter of law the formulation arrived at by Foster J is undoubtedly right. However, I doubt that
had such a formulation been alleged in this case the Tribunal would have found sexual touching. That is
not because the issue would have been more complex, indeed it is quite the reverse, it does simplify
the position as a matter of law and evidence; but it does nothing to address the in-built factual bias
that Tribunals in any number of contexts are unable to throw off when it comes to sexual misconduct
of all varieties.

The decision in GMC v Haris [2020] EWHC (Admin) demonstrates in stark terms that even those
Tribunals faced with overwhelming proven evidence of two strikingly similar sexual acts, will be
tempted to find a way to deny the reality that professionals are human, fallible and capable of making
bad decisions whether clinical or personal, in a professional context.

Therefore there is limited gain in changing the position in regulatory proceedings to align it with the
criminal law. Conversely there may well be something to lose in such an approach.

Whilst Foster J’s formulation is attractive in its simplicity and is well-suited to its criminal root, it does
nothing to acknowledge the change in emphasis from crime to professional discipline. The distinction is
a fundamental and real one. In the criminal context, assignment of blame and punishment in line with
justice is the overarching principle. Putting victims at the heart of the Criminal Justice system serves
the principle.

The over-arching principal in professional discipline is the protection of the public. On its face that
principle is in sympathy with the criminal principle of justice and punishment. However, that is not the
sole principle upon which professional discipline operates. The wider public interest of preserving
public confidence in the profession and maintaining and upholding standards requires something more.
In addition, the right to pursue one’s chosen profession requires an enhanced balancing of the interests
of the registrant with those of the public.

It requires Regulators and the professions alike to put the professional at the heart of the disciplinary
exercise. The public confidence principle can and is required to carefully assess the nature of the
practitioner’s conduct and whether the practitioner is currently impaired. That is a ‘doctor-centric’ test
and owes nothing to the objective nature of the touching of which he is guilty. Whilst re-formulating
the test away from Basson and towards the Sexual Offences Act has much to commend it, it does
nothing to address the fundamental difference between criminal law and professional discipline.

In the context of the proceedings themselves, if the formulation were to follow the criminal definition
at the fact-finding stage, it would necessarily have an impact on the assessment of misconduct but not
necessarily on current impairment. Impairment by its nature focusses on the practitioner. If the
practitioner has no motivation to act sexually, then regardless of whether the act itself is sexual to the
criminal definition, the argument that there was no motivation to act sexually remains pertinent to the
questions the Tribunal must ask itself at the impairment stage.
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Whilst it may seem that such a distinction is illusory, in circumstances where Tribunals remain reluctant
to accept the fallibility of professionals, such arguments may well find favour.

Haris may have provided some clarity to the approach Tribunals should take in relation to the
assessment of the burden and standard of proof in cases involving sexually touching, but it may yet
provide a less than complete fit in professional disciplinary cases.

Tim Grey is a member of the Regulatory team. He is GMC approved counsel and regularly appears
before healthcare, legal and financial Tribunals and Panels.
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‘Sexually motivated’ conduct may be on 
its way out, but shouldn’t training on 
how to deal with complainants be 
brought in? 

In this article, Rebecca Vanstone considers the need for Tribunals –
and those who appear before them – to receive training when 
dealing with such sensitive allegations. 

Rebecca Vanstone
rebeccavanstone@23es.com

Having read Tim’s article and the judgment in the case of Haris I started thinking about the practical
difficulties there often seem to be in proving allegations of a sexual nature. Is it the wording of these
allegations that is the issue or is it – as Tim points out - the way that some Tribunals seem to approach
these cases? In my experience there is both the ‘inherent unlikelihood’ of professionals being seen to
act in such a way, in addition to the way Tribunals seek to assess complainants, that causes these
difficulties. On more than one occasion I have been privy to cross-examination on behalf of a registrant
which goes down the path of ‘you didn’t run? you didn’t scream?’; questions which we all know, are
almost incapable of determining the truth of any allegation.

Proceeding with allegations of ‘sexual’ conduct rather than ‘sexually motivated’ conduct will almost
certainly better promote the public interest but my experience aligns with Tim’s in that there still
appears to be – in the minds of some Tribunals – an outdated approach to considering these
allegations, and it’s an approach that was banished in the Crown Courts long ago. The Criminal Bar
Association, the South Eastern Circuit (undoubtedly the other circuits too), the Inns of Court and the
CPS have sought to extinguish antiquated thinking by advocates, juries and the Judiciary over the years
by imposing excellent training on, amongst other things, how there is no ‘normal’ response to a sexual
assault, how there is no ‘normal’ complainant, and no ‘normal’ defendant. Regardless of the intricacies
of the wording of the charges, is one of the real issues that arises, that unless Tribunal members have
the requisite training on how to deal with such sensitive cases, sexual allegations will almost always be
amongst those most difficult to prove?

It seems at odds that those who prosecute cases of a sexual nature before the Crown Court are
required to be on the RASSO list, and that all advocates who may be involved in defending such cases
are encouraged to attend training on how to deal with vulnerable witnesses, yet the position is
somewhat different for those who appear before Tribunals. Most advocates presenting and defending
these cases are experienced and many have undertaken the training provided to criminal advocates;
some regulators will only use RASSO counsel and some defence firms will only use those advocates who
have completed the vulnerable witness training, but there is no consistency across the board. Similarly,
Judges hearing such cases in the Crown Court are required to be ‘ticketed’ in order to do so; those who
chair disciplinary hearings may not necessarily have any experience in dealing with such allegations.
Don’t those who raise such allegations deserve the same protection when giving their evidence before
a Tribunal, that they would receive in the Crown Court? Shouldn’t decision makers be trained such that
they can properly regulate the proceedings?

A straw poll from members of chambers who have appeared in such cases revealed that many were
concerned at how a Tribunal had determined an allegation of a sexual nature, but in addition, there
were those who had concerns about the conduct of the proceedings and the invidious position of a
complainant in such cases. The lack of any case management hearings in such cases was a factor that
was repeatedly raised.
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Unlike ground rules hearings in the Crown Court, there are no such mechanisms when a case is heard
by a Tribunal, to afford protection to both complainant and accused.

Tribunals can, and do, direct that special measures are imposed so that complainants give their
evidence behind a screen, via live link and so on. But there are no restrictions imposed on advocates –
even in cases where there are the most vulnerable complainants – as to the length or nature of their
questioning.

This is not to say that Tribunals were always seen to make mistakes; I was told by a number, of
Tribunals who were sensitive and balanced in their approaches. But regrettably, that does not seem to
be the ‘norm’. Anecdotal evidence also suggests that those Tribunals who are chaired by a criminal (or
former criminal) practitioner have a much greater ‘grip’ on the real issues of the proceedings and don’t
allow themselves to be swayed by matters which are on the periphery.

The judgment in JH v MF (Rev 2) [2020] EWHC 86 (Fam) was published at the beginning of this year. It is
particularly memorable, despite the fact I have never set foot inside a family court, because of the
approach taken by the Deputy District Judge when determining allegations that the Appellant had been
sexually assaulted by the Respondent. The High Court held that there had been myriad errors by the
DDJ in hearing the case insofar as a large number of procedural irregularities, upon which the appeal
would have succeeded in any event. However, one of the main errors that stood out was his approach
to determining the issue of consent. He said [reproduced at paragraph 36 of the judgment of the High
Court]: ‘My concern about this occasion centres on the idea that the mother did nothing physically to
stop the father. In particular, given the position in which intercourse was occurring, because the mother
was not in any sense pinned down on this occasion, but could easily, physically have made life harder for
the father. She did not do so. I do not find that the father was in any way on this occasion so physically
forcing her as to cause her not to be able to take preventative measures… the mother took no
immediate action to report the matter to the police, or indeed to anyone else. …’

Needless to say, Ms Justice Russell DBE did not seek to hide her displeasure at the approach taken by
the DDJ and made the following recommendation at the conclusion of her judgment: ‘Judges in the
family courts are regularly required to make decisions and find facts in cases where there is domestic
abuse, this will include cases where serious sexual assault is alleged to have taken place. Currently there
is comprehensive training on the procedural aspects of such trials … Judges who sit in the family courts
are not, however, required to undergo training on the appropriate approach to take when considering
allegations of serious sexual assault where issues of consent are raised. Such training is provided to
judges who are likely to try serious sexual allegations in the criminal courts. In principle the approach
taken in family proceedings should be congruent with the principles applied in the criminal jurisdiction. I
have discussed this with The President of the Family Division, and he is going to make a formal request
to the Judicial College for those judges who may hear cases involving allegations of serious sexual
assault in family proceedings to be given training based on that which is already provided to criminal
judges. This is a welcome development, a cross-jurisdictional approach to training on this important
topic will be of assistance, support and benefit to all judges and will foster a more coherent approach.’

For the most part, Tribunals are comprised of lay people - either in the strictest sense of the word, or
that they are a member of the same profession as the registrant, neither of which assist them in
determining how complainants in cases where allegations of a sexual nature arise, should be treated. If
a Deputy District Judge, sitting in the Family Court, has adopted an incorrect approach, surely there is a
risk that lay people will adopt a similar one? Isn’t it time that Tribunals, and those who appear before
them, have the same training afforded to Judges?
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Following publication of this article, I was made aware that the GMC have set up the Embedding
Learning from Sexual Abuse cases (ELSA) programme of work, one aim of which is to improve support
for complainants and vulnerable witnesses. The intention is that widespread training across the FtP
directorate and the wider organisation will be delivered in 2021. This extremely positive step is to be
commended and I hope that other regulators will adopt similar measures to ensure a high standard of
witness care in these types of cases (and indeed in all cases).

Rebecca Vanstone practises in professional discipl inary and regulatory law. She
appears before a wide range of Tribunals on behalf of the Regulator, both at first
instance and on appeal. She is appointed to ‘List A’ of the List of Specialist Regulatory
Counsel.
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23ES is a leading chambers in the field of regulatory and disciplinary 
proceedings. Its Professional Disciplinary and Regulatory team has 
expertise in a wide range of sectors, including healthcare, financial 
services, accountancy, legal services and police cases.

If you require assistance or have questions arising from the matters raised 
within this bulletin, please do not hesitate to contact our dedicated clerk, 
Daniel Randall (danrandall@23es.com or 020 7413 0353).

This edition was edited by Rebecca Vanstone. The case law update was 
prepared by Alex Mills.
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